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SHIUR #13: Yihyeh Munach Ad She-yavo Eliyahu
by Rav Yair Kahn


In the first shiur of this perek (shiur #9), we attempted to clarify when the ruling of division (yachloku) is applied, in contrast to kol de-alim gevar.  The gemara on daf 3a notes a third possible psak applicable to cases which are unsolvable - yihyeh munach ad she-yavo Eliyahu - it shall remain until Eliyahu arrives to resolve the safek.  In this shiur, we will explore the parameters of yihyeh munach, and attempt to explain the relationship of this unique ruling to the options already discussed - yachloku and kol de-alim gevar.

Ani Aragtiha


Our mishna applies yachloku where the two litigants holding on to the talit claim "I FOUND it first."  There is a debate among the Rishonim concerning a case where the respective claim of the litigants is "I personally WOVE it" - "ani aragtiha."  Rashi (2a s.v. Be-mekach) maintains that since one of the claimants is telling an outright lie, yihyeh munach is applied and beit din confiscates the talit pending clarification.  Tosafot (2b s.v. Ee) argue that although one of the litigants has intentionally submitted a false claim, the talit should nevertheless be divided equally.


This argument between Rashi and Tosafot revolves around the conditions which are necessary to generate a decision of yihyeh munach.  According to Rashi, if beit din is confronted with a case in which one of the two claimants is lying intentionally - vadai rama'i - yihyeh munach is applied.  


According to Tosafot (2a s.v. Ve-yachloku) however, the criterion for yihyeh munach is not the presence of a vadai rama'i, but rather ein ha-chaluka yekhola lihiyot emet - the division has no possibility of reflecting objective reality.  For instance, if one of two people deposited cash with a third party for safekeeping, and BOTH claim legal ownership of the money, a decision of yihyeh munach is rendered.  This is because there is no legal method to effect a kinyan on money that was given to a third party.  Therefore, since the money belongs only to the party that initially deposited the money, division can not possibly reflect objective reality.  However, in our case, although someone is definitely lying, it is nevertheless possible that half of the talit was sold after being woven, and consequently yachloku is applied.


This debate between Rashi and Tosafot must be examined against the backdrop of the sugya on daf 3a: The gemara explains how R. Yossi and Rabanan can agree with the ruling of yachloku in our mishna, despite their decision of yihyeh munach in the case in which money was deposited.  Rabanan rule yihyeh munach only when yachloku cannot be representative of reality.  However, in the case of our mishna, it is possible that the talit belongs to both litigants and yachloku is, therefore, a viable option.  R. Yossi on the other hand, limits yihyeh munach to a case of vadai rama'i, as opposed to our mishna where both litigants may have lifted the talit simultaneously.


There seems to be a parallel between the argument of R. Yossi and Rabanan and that of Rashi and Tosafot: According to Rabanan, yihyeh munach is applied only when yachloku is an impossibility (Tosafot).  According to R. Yossi, yihyeh munach is applied whenever there is a situation of vadai ramai (Rashi).  Why does Rashi adopt R. Yossi and reject Rabanan?  Prior to attempting an explanation of Rashi, we should analyze the relationship between R. Yossi and Rabanan.

R. Yossi and Rabanan


The argument of R. Yossi and Rabanan focuses on a case in which two people deposited money into the care of a third.  One gave one hundred and the other, two hundred.  The two depositors subsequently argue, each claiming that he deposited the larger sum, and the guardian is unable to resolve their dispute.  Rabanan rule that one hundred should be returned to each depositor, while the remaining money should be frozen - yihyeh munach.  This opinion is reasonable, since there is no doubt that each of the two parties deposited at least a hundred.  The entire dispute is limited to the third hundred.  Nevertheless, R. Yossi insists that none of the money should be returned.


It is quite clear, that R. Yossi's position is not due only to the safek as to who is the rightful owner of the funds.  After all, there is no doubt whatsoever with regard to two out of the three hundred.  Apparently, R. Yossi feels that all the money in question should be confiscated, either as a sanction to force the dishonest party into admission, or as a knas (fine) to punish the dishonest party - rama'i.  (This knas is applied even though the innocent party, victimized by the rama'i will lose as well.)  In either case, R. Yossi's sanctions are applicable only in situations where one of the parties is intentionally dishonest - vadai rama'i.


Rabanan on the other hand, are unwilling to confiscate money that can be returned to the rightful owner.  Perhaps Rabanan view yihyeh munach on parallel lines, and therefore apply this halakha only in situations of rama'i.  However, as opposed to R. Yossi, they argue that it is improper to penalize both rama'i and victim in order to punish the rama'i.  Nevertheless, Rabanan agree to apply yihyeh munach in order to prevent profit from the rama'i.  Hence, while according to R. Yossi it is crucial to ensure that the rama'i actually lose, Rabanan have a more modified version.  According to them, yihyeh munach is a way to prevent any benefit ensuing from the deceit of the rama'i.  Therefore, R. Yossi applies yihyeh munach to the entire sum of three hundred, whereas Rabanan limit yihyeh munach to only one hundred.  


Alternately, we can claim that Rabanan totally reject R. Yossi's understanding of yihyeh munach.  They maintain that the purpose of yihyeh munach is not a way of dealing with a rama'i.  Rather, yihyeh munach constitutes an independent solution to a monetary safek.  Accordingly, yihyeh munach should be compared to, and contrasted with, yachloku and kol de-alim gvar. Obviously, based upon this understanding, Rabanan would apply yihyeh munach only to the third hundred regarding which there is a safek.  R. Yossi's application of yihyeh munach to the first two hundred, about which there is no doubt, is not only extending yihyeh munach beyond the parameters set by Rabanan, but a conceptual alteration of Rabanan's understanding.


Clearly, these two options parallel Rashi and Tosafot.  According to Tosafot, yihyeh munach is applied even if there is no rama'i.  Apparently, Rabanan totally reject R. Yossi's understanding. Yihei munach has nothing whatsoever to do with rama'i.  They view yihyeh munach as a possible decision rendered in cases of safek, which is applicable only when division on the objective plane is impossible, and yachloku is not a viable pesak.  Therefore, returning to the case of "I wove it," even though each litigant claims that he wove the talit personally, it is nonetheless possible that the talit was partially sold and belongs equally to both.  Hence, since it is possible that they share possession of the talit, the decision of beit din is yachloku.


Rashi, on the other hand, believes that the presence of a vadai rama'i automatically generates a decision of yihyeh munach.  True, R. Yossi, as opposed to Rabanan, penalizes the rama'i even with regard to funds which clearly belong to him.  Nevertheless, Rabanan agree that yihyeh munach is a method reserved for a vadai rama'i, albeit more modified and hence limited than R. Yossi.  Therefore, Rashi maintains that in the case of "I wove it" the din is yihyeh munach.


Despite the above analysis, we remain puzzled by the gemara on 3a, which clearly distinguishes between R. Yossi and Rabanan on the conceptual level in accordance with the understanding we ascribed to Tosafot.  Vadai rama'i, as the distinction between yihyeh munach and yachloku is suggested only according to R. Yossi.  Rabanan apparently would apply yihyeh munach to our mishna, despite the lack of rama'i, if not for the fact that the chaluka is a possibility.


Evidently Rashi felt that the gemara was only offering an interim suggestion which does not endure.  Based on this, let us reinterpret the gemara according to Rashi: The gemara questions whether R. Yossi who rules yihyeh munach can accept the ruling of yachloku forwarded in our mishna.  The gemara then notes that regarding the comparison to our mishna, there is no difference between R. Yossi and Rabanan.  After all, the case of our mishna is comparable to the third hundred.  Perhaps Rashi understands that the gemara at this point indicates that R. Yossi and Rabanan are in basic agreement, their contention being only the parameters of yihyeh munach, which is irrelevant regarding the discussion of our mishna.


Accordingly, the gemara in a parenthetical note, continues to explain how it is possible to suggest an answer with respect to Rabanan that is inapplicable to R. Yossi.  At this stage, the sugya introduces the second possibility whereby Rabanan are engaged in a conceptual debate with R. Yossi.  Therefore, the gemara suggests, based upon this possible understanding of Rabanan, the distinction of chaluka yekhola lihiyot emet.


However, the conclusion of the gemara, that yachloku of the mishna, where a vadai rama'i is absent, does not contradict yihyeh munach where a rama'i is present, is a valid suggestion for both R. Yossi and Rabanan (assuming that Rabanan are a modified version of R. Yossi).  Hence, Rashi concludes that the critical factor generating a decision of yihyeh munach, even according to Rabanan, is the presence of a vadai rama'i.  (Perhaps this understanding of Rashi is motivated by the gemara on 37b, which seems to minimize the differences between R. Yossi and Rabanan.)


The importance of this argument between Rashi and Tosafot is not only regarding the pesak of a case of "I wove it," but is pivotal with respect to the question of chaluka yekhola lihiyot emet.  Based upon our gemara, Tosafot demand the possibility of reflecting objective reality, in order to render a psak of yachloku.  However, if Rashi reinterprets our entire sugya as dealing with an interim suggestion which is ultimately rejected, then there is no necessity to be bound by this requirement.

Kol De-alim Gevar


We have already noted two possibilities regarding the case of "ani aragtiha."  Tosafot suggest yachloku, while Rashi argues in favor of confiscation - yihyeh munach.  The Riva (Tosafot Bava Batra 34b) and Ramban suggest an additional option - kol de-alim gevar.  This is based on their position regarding the problem of when to apply kol de-alim and when to rule yachloku.  In the opening shiur of the perek (shiur #9), we explained that the Riva maintains that the primary pesak in cases of safek mammon is yachloku.  However, the presence of a rama'i is a secondary factor which disqualifies the option of yachloku.  Instead of an equitable solution - division, beit din does not get involved.  Therefore, if the object in question is in the possession of a third party, it remains there - yihyeh munach.  However, if the object is in no one's possession, the result is anarchy - kol de-alim gevar.


Tosafot in Bava Batra object to the position of the Riva.  Among their arguments, is that the factor of rama'i is suggested only according to R. Yossi, while according to Rabanan, only the factor of chaluka yekhola lihiyot emet is relevant.  If we assume that the Riva understands the sugya on 3a in a fashion reminiscent to our explanation of Rashi, this problem is solved.

According to this approach, there is a clear-cut hierarchy regarding court rulings in cases of safek mamon.  The only real psak is yachloku ("shuda de-dayni" will not be discussed here).  Both kol de-alim gvar and yihyeh munach are non-pesaks, when factors disqualifying the possibility of yachloku are extant (vadai rama'i). 


Tosafot, on the other hand, maintain that in the case of a normal safek, kol de-alim gvar is preferred, since in all probability the object belongs entirely to only one of the litigants.  Yachloku is reserved for cases where each litigant is muchzak.  Based upon this chazaka, both litigants are assumed as owners over half of the object.  Consequently, beit din is faced with a different situation to which chaluka is an almost natural response, and not merely an equitable compromise.  [These two types of chaluka; compromise solution resulting from our inability to ascertain the truth, and positive outgrowth of the respective claims or rights of each litigant, parallels the understandings of chaluka developed in our discussion of Sumkhus.  See shiur #12.]


Despite the chazaka of both litigants, chaluka is not possible unless there is at least a possibility that division corresponds to objective reality.  If, however, there is no such possibility, beit din is forced into the unsavory solution of yihyeh munach.  Nevertheless, yihyeh munach according to Tosafot can be categorized as a solution for safek mammon.  According to Rashi, on the other hand, it is an artificial way of preventing a rama'i from successfully benefiting from his dishonesty.


The Ri Migash in Bava Batra, suggests an alternate view of the relationship between the various possibilities; yachloku, kol de-alim gvar, and yihyeh munach.  According to him, there is no hierarchy whatsoever.  Rather beit din always sustains the previous status.  Therefore, where both are holding on to the talit, yachloku is applied.  When none are in possession, a decision of kol de-alim gvar is rendered.  If the object is in the safekeeping of a third party, there it shall remain - yihyeh munach.  In actuality, these three decisions can be classified as three separate variations of one overarching rule.


It is certainly an interesting as well as an aesthetic theory.  Try to ascertain why other Rishonim refused to adopt his approach.


Next week's shiur by R. Yossi Rimon will deal with the topic of Hoda'at Ba'al Din (Hoda'at Piv).

Mekorot:

1. Bava Metzia daf 3b "u-mai kal ve-chomer ... tomar be-eidim she-yeishnan be-hakchasha ve-hazama."  Rashi

2. Tosefta Bava Metzia 1:6 "Hoda'at..."

Kiddushin 65b "Amar lei R. Ashi le-Rav Kahan, ma da'atakh ... hakha chayav le-achrini."  Rashi s.v. Hoda'at

3. Nimukei Yosef 2a (Rif pagination) "Eino be-hakchasha..." (line 5) until "aval ha-Rambam."

Ritva 3b s.v. Tomar be-fiv she-eino be-hakchasha ve-hazama.

4. Ketzot 34:4 [NB]

5. Bava Batra 33a "Kerivei de-Rav Idi bar Avin shakhiv ... keivan de-odi odi."

Rashbam s.v. Odi; "Ze she-amar she-hoda... u-piv mechayvo mammon."

[6. Ketubot 101b "Ha-omer le-chaveiro chayav ani lekha maneh ... lo alima milta de-shtara."]

[7. Pnei Yehoshu'a Ketubot 102b s.v. Ve-Rabbeinu Tam Mefaresh

Terumat Ha-Kri (1:1); Shut ha-Tashbetz 1:74 "ve-im lechshekh adam lomar..."]

Points to consider:

1. What is the relative strength of hoda'at ba'al din as evidenced in our sugya and what are its boundaries?

2. What is the source of this halakha {mekor #2}?

3. What is its scope {mekor #3}?

4. What is the nature of the din {mekor #4}?

